MEMORANDUM OF UNDERSTANDING
BETWEEN
The COUNTY OF YOLO, by and through its DEPARTMENT OF 
ALCOHOL DRUG AND MENTAL HEALTH
AND
LOCAL EDUCATION AGENCY


This Memorandum of Understanding is executed in the State of California by and among the County of Yolo, by and through its Department of Alcohol Drug and Mental Health ("ADMH") and the local education agency ("LEA") designated below, for the express purposes of ensuring the continued provision of educationally related mental health assessments and services, formerly provided to special education students by the Yolo County Department of Alcohol Drug and Mental Health pursuant to State mandate.

WHEREAS, in 1975 Congress enacted the Individuals with Disabilities Education Act ("IDEA") which provides that states receiving money pursuant to the IDEA must guarantee that students with handicaps or disabilities receive a free and appropriate education.  This includes providing related mental health services; and

WHEREAS, the IDEA places ultimate responsibility for the provision of all services under the IDEA, including educationally related mental health services, upon the state education agency and all LEAs; and 

WHEREAS, prior to the passage of Government Code section 7570 et. seq. (commonly referred to as AB 3632/Chapter 26.5), California implemented the IDEA by making the Superintendent of Public Instruction responsible for all required services and required the LEAs to be responsible for the actual delivery of those services, which included special education services and educationally related mental health services; and

WHEREAS, after the passage of  AB 3632/Chapter 26.5 in 1984, California mandated that county mental health departments provide educationally related mental health services to students with disabilities who are identified within the individualized education program.  These services are mental health assessments, and the following mental health services:  psychotherapy, collateral services, medication monitoring, intensive day treatment, day rehabilitation and case management; and

WHEREAS, pursuant to this State mandate, since 1984 ADMH has provided such services to students referred to it by the LEAs pursuant to Government Code Section 7570 et seq., which is attached hereto; and

WHEREAS, Section 6 of Article XIII B of the California Constitution requires the State to provide a subvention of funds to reimburse local governments for State mandated programs, such as AB 3632/Chapter 26.5;

WHEREAS, on October 8, 2010, the Governor eliminated by line item veto from the budget bill all AB 3632/Chapter 26.5 funding and stated the AB 3632/Chapter 26.5 mandate is suspended and said funding has not been restored; and

WHEREAS, there is now disagreement regarding which entity is responsible for the provision of educationally related mental health services (i.e., those AB 3632/Chapter 26.5 services previously provided by ADMH pursuant to State mandate); and

WHEREAS, several law suits have been initiated as a consequence of the Governor's veto of AB 3632/Chapter 26.5 funding, and the parties acknowledge that it may take time for final determination as to which entity or entities are responsible for the provision of educationally related mental health services (i.e., those AB 3632/Chapter 26.5 services previously provided by ADMH pursuant to State mandate);

WHEREAS, pursuant toYolo County’s joint filing in California Superior Court a Complaint for Declaratory and Injunctive Reliefregarding the continued provision by ADMH of AB 3632/Chapter 26.5 services; and

WHEREAS, the parties acknowledge that no judgment has been made on said Compliant for Declaratory and Injunctive Relief with the issuance of a Preliminary Injunction by said court anticipated on January 24, 2011; and

WHEREAS, by way of this MOU the parties intend that educationally related mental health services temporarily continue to be provided by ADMH to those children who are entitled to such services; and

WHEREAS, by entering into this MOU, ADMH does not admit or acknowledge that it is under a legal obligation to conduct mental health assessments and provide necessary mental health-related services, including residential care-based treatment, required by students with disabilities who are identified within the individualized education program, pursuant to specified provisions of the Government Code or the IDEA but is doing so solely pursuant to this MOU; and

WHEREAS, by entering into this MOU, LEA does not admit or acknowledge that ADMH is not under a legal obligation to conduct mental health assessments and provide necessary mental health-related services, including residential care-based treatment, required by students with disabilities who are identified within the individualized education program, pursuant to specified provisions of the Government Code or the IDEA but is doing so solely pursuant to this MOU; and

NOW, THEREFORE, in accordance with that which is stated herein, each of the parties mutually agree to the following:
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TERMS AND CONDITIONS
PURPOSE
The purpose of this Memorandum of Understanding  (MOU) is for the continued provision of educationally related mental health services to eligible students.
TERM
This MOU shall be effective beginning October 8, 2010, and shall continue through June 30, 2011.  This MOU may be extended by mutual written consent.
PARTIES
	County of Yolo, Department of Alcohol Drug and Mental Health ("ADMH") and 
	Davis Joint Unified School District (“LEA")
EDUCATIONALLY RELATED MENTAL HEALTH SERVICES
	A.	Responsibilities of ADMH
		1.	Consultation
		2.	Assessment
		3.	Reports
		4.	Mental Health Services
		5.	Attend and participate in IEP meetings when requested by LEA regarding AB 3632/Chapter 26.5 Services.
[bookmark: _GoBack]6.	Send SED Transmittal for payment for residential component (Note—Education could facilitate payment for residential)
B.	Responsibilities of LEA
Initial referrals for ADMH assessment
IEP Development and Implementation
IEP Implementation
Residential Placement arrangements and payment
REIMBURSEMENT
If a final and binding legal decision finds that the Governor's actions did not suspend the mandate this Fiscal Year, ADMH agrees to reimburse the LEA for monies paid by the LEA to ADMH pursuant to this MOU.  
FISCAL PROVISIONS
	LEA agrees to assume sole financial responsibility for the provision of 	mental health services provided by ADMH under this MOU, until a final legal 	determination is made as to which entity is responsible for the provision of 	mental health services, and subject to and consistent with that determination. 	LEA and ADMH agree to cooperate to the extent necessary for reimbursement 	to be sought from any other appropriate entity (e.g., pursuit of an SB 90 or other 	claim against the State).
ADMH shall provide LEA with an invoice for service provided pursuant to this MOU.  Invoices shall be submitted by ADMH to LEA bi-annually and LEA shall reimburse ADMH within ________ days.
PRIVACY
ADMH and LEA acknowledge the protections afforded to student health information under regulations adopted pursuant to the Health Insurance Portability and Accountability of 1996 (HIPAA), Pub. L. No. 14-109, students records under the Family Educational Rights and Privacy Act (FERPA), 20 USC Section 1232f; and under provisions of state law relating to privacy.  ADMH and LEA shall ensure that all activities undertaken under this MOU will conform to the requirements of these laws.
TERMINATION
This MOU may be terminated at anytime upon the mutual agreement of the parties or by either party upon 30 days advanced written notice to the other party.
Notwithstanding the above provision, this MOU may be terminated by either party if there is a legal decision determining the legal responsibility to pay and/or provide educationally related mental health services in California, upon the terminating party providing the other party fives days written notice of such.
DISPUTE RESOLUTION
The parties agree that any dispute that arises should be resolved amicably, through informal means and agree to establish a process and procedure for mutually satisfactory methods of problem resolution.
LAWS AND VENUE
This MOU shall be interpreted in accordance with the laws of the State of California.
NOTICE
Notices required or provided for by this MOU shall be sent as follows:
ADMH                                                                                                              
XXXXX                                                                                                          
XXXXX
LEA
XXXXX
XXXXXX
INDEMNIFICATION
LEA shall defend, hold harmless and indemnify ADMH, its elected or appointed officials, governing board, officers, administrators, agents, employees, independent contractors, subcontractors, consultants, and other representatives from and against any and all liabilities, claims, demands, costs, losses, damages, or expenses, including reasonable attorney fees and costs, including consequential damages, loss of use, extra expense, cost of facilities, death, sickness, or injury to any persons(s) or damage to any property, from any cause whatsoever arising from or connected with its service hereunder.  This indemnity provision shall serve the term of this MOU and is in addition to any other rights or remedies that ADMH or LEA may have under law/or this MOU.
AMENDMENT
No provision of this MOU shall be altered, varied, modified, revised, or waived, except upon written amendment signed by both parties.
DEFINITIONS
	
COMPLETE AGREEMENT
This MOU constitutes the full and complete understanding and agreement of the parties as to the matters contained herein, and supersedes and cancels any prior oral or written understanding, promises, or representations with respect to the matters contained herein.
XVII.	SEVERABILITY
The unenforceability, invalidity or illegality of any provision(s) of this MOU shall not render the other provisions of this MOU unenforceable.
CONCLUSION
	Nothing in this MOU shall be construed to give any rights or benefits to anyone 	other than the ADMH and LEA.
FORCE MAJEURE
Neither party shall be deemed to be in default of the terms of this MOU if either party is prevented from performing its terms by causes beyond its control, including without being limited to: acts of God; catastrophe beyond the control of the of defaulting party, such as flood, fire, terrorism.  The party delayed by force majeure shall immediately give the other party notice of the cause for the delay and shall use reasonable diligence to correct the cause of the delay, if corrected, shall provide 
The signatures of the below parties affixed to this MOU affirm that they are duly authorized to commit and bind their respective organizations to the terms and conditions set forth in this MOU.
[This MOU may be signed in counterparts.]
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